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issued by the contracting officer or his/her
duly authorized representative.

(d) For fixed-price contracts, if services are
not required or provided because the building
is closed due to inclement weather, unantici-
pated holidays declared by the President,
failure of Congress to appropriate funds, or
similar reasons, deductions will be computed
as follows:

(1) The deduction rate in dollars per day
will be equal to the per month contract price
divided by 21 days per month.

(2) The deduction rate in dollars per day
will be multiplied by the number of days
services are not required or provided. If serv-
ices are provided for portions of days, appro-
priate adjustment will be made by the con-
tracting officer to ensure that the contractor
is compensated for services provided.

(e) If administrative leave is granted to
contractor personnel as a result of condi-
tions stipulated in any ‘““Excusable Delays”
clause of this contract, it will be without
loss to the contractor. The cost of salaries
and wages to the contractor for the period of
any such excused absence shall be a reim-
bursable item of direct cost hereunder for
employees whose regular time is normally
charged, and a reimbursable item of indirect
cost for employees whose time is normally
charged indirectly in accordance with the
contractor’s accounting policy.

(End of clause)

[59 FR 66772, Dec. 28, 1994, as amended at 64
FR 43634, Aug. 11, 1999; 69 FR 19343, Apr. 13,
2004]

652.237-73 Statement of Qualifications
for Preference as a U.S. Person.

As prescribed in 637.110(d), insert the
following provision:

STATEMENT OF QUALIFICATIONS FOR
PREFERENCE AS A U.S. PERSON (APR 2004)

(a) This solicitation is subject to Section
136 of the Foreign Relations Authorization
Act, Fiscal Years 1990 and 1991 (22 U.S.C.
4864). The Act encourages the participation
of United States persons and qualified
United States joint venture persons in the
provision of local guard services overseas,
and provides for a preference for eligible of-
fers.

(b) Definitions. As used in this provision—

Eligible offer means an offer that (1) is oth-
erwise responsive to the solicitation; and (2)
contains a fully prepared Statement of
Qualifications (see paragraph (d) of this pro-
vision), which upon review is determined by
the Government to meet the requirements of
Section 136 for assignment of preference as a
U.S. person.
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Preference means subtraction by the Gov-
ernment of ten percent (10%) from the total
evaluated price of an offer.

U.S. person means a company, partnership,
or joint venture that the Government deter-
mines, after consideration of all available in-
formation, including but not limited to that
provided by the offeror in response to the so-
licitation, to be qualified for assignment of
preference pursuant to Section 136.

(c) Representation. The offeror represents as
part of its offer that it is, is not eligible for
preference as a U.S. person. [Complete a State-
ment of Qualifications for Purposes of Obtain-
ing Preference as a U.S. Person if the offeror
represents that it is eligible. See paragraph (d)
of this provision.]

Warning: Any material misrepresentation
made in the Statement of Qualifications
may be the basis for disqualification of an of-
feror and reference for consideration of sus-
pension or debarment or for prosecution
under Federal law (cf. 18 U.S.C. 1001). The
Government will determine offeror qualifica-
tions primarily on the basis of information
submitted in the Statement of Qualifica-
tions, including Attachments thereto, but
the Government may, at its discretion, rely
on information contained elsewhere in the
offeror’s proposal or obtained from other
sources.

(d) Statement of Qualifications for Purposes
of Obtaining Preference as a U.S. Person (22
U.S.C. 4864). An offeror that represents that
it is eligible for preference as a U.S. person
must provide the following information. This
Statement of Qualifications must be a com-
plete and certified document, and submitted
as a separate Volume 5, with all necessary
attachments, as defined in Section L of this
solicitation.

Statement of Qualifications for Purposes of
Obtaining Preference as a U.S. Person (22
U.S.C. 4864)

Name and address of U.S. person or organiza-
tion providing this information:

Introduction. Section 136 of the Foreign Re-
lations Authorization Act for Fiscal Years
1990 and 1991, Public Law 101-246 (22 U.S.C.
4864), as amended, provides that a ‘“‘United
States person’ or a ‘‘qualified United States
joint venture’” must meet certain require-
ments, listed in the Act, to be eligible for the
statutory preference. To assist business enti-
ties to determine whether they qualify as a
U.S. person or U.S. joint venture person enti-
tled to preference under Section 136, guid-
ance is hereby provided. Only those prospec-
tive offerors submitting a properly com-
pleted and certified Volume 5 with their ini-
tial proposals will be considered in the deter-
mination of eligibility for assignment of
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preference as a U.S. person or U.S. joint ven-
ture person. For ease of reference, statutory
language is quoted immediately before the
definitions that apply to it. Space for the re-
quired information is provided immediately
following each definition.

NoTE: The Statement of Qualifications
shall provide information correctly applica-
ble to the U.S. person whose qualifications
are being certified, and shall not include in-
formation pertaining to corporate affiliates
or subsidiaries. Organizations that wish to
use the experience or financial resources of
another organization or individual, including
parent companies, subsidiaries, or local, na-
tional or offshore organizations, must do so
by way of a joint venture. The contract re-
sulting from this solicitation shall not allow
subcontracting. A prospective offeror may be
a sole proprietorship, a formal joint venture
in which the co-venturers have reduced their
arrangement to writing, or a de facto joint
venture with no written agreement. To be
considered a ‘‘qualified joint venture per-
son,”” the joint venture must have at least
one firm or organization that itself meets all
the requirements of a U.S. joint venture per-
son listed in Section 136. By signing this pro-
posal, the U.S. person co-venturer agrees to
be individually responsible for performance
of the contract, notwithstanding the terms
of any joint venture agreement.

1. Section 136(d)(1): “The term ‘United
States person’ means a person which—(A) is
incorporated or legally organized under the
laws of the United States, including the laws
of any State, locality, or the District of Co-
lumbia.”

Definitions for purposes of Section 136 de-
terminations of eligibility—

Incorporated means the state of legal rec-
ognition as an artificial person that may be
afforded to a business entity pursuant to the
laws of any United States jurisdiction or
component thereof.

Legally organized means the state of legal
recognition that may be afforded to a busi-
ness entity that is other than a corporation
pursuant to the laws of any United States ju-
risdiction or component thereof. This is the
least form of legal recognition that will
qualify an offeror for this preference. Only
those prospective offerors that have legal
status, including the right to bring suit, to
sign contracts, and to hold property under
the law of the jurisdiction under which they
are doing business will qualify as legally or-
ganized. A natural person who is a United
States citizen acting in his or her entrepre-
neurial capacity will be deemed to be a
“‘person legally organized’ within the scope
of this definition, provided that the prospec-
tive offeror holds all required licenses to do
business in the jurisdiction where he or she
is located.

United States means any jurisdiction that is
one of the fifty States, the District of Co-
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lumbia, a United States territory, a United
States possession, or the Commonwealth of
Puerto Rico and the Northern Mariana Is-
lands.

Question 1. The organization seeking eligi-
bility under Section 136 is incorporated or is
legally organized under the laws of what ju-
risdiction?

2. Section 136(d)(1): ““The term ‘United
States person’ means a person that—(B) has
its principal place of business in the United
States.”

Definitions for purposes of Section 136 de-
terminations of eligibility—

Principal place of business means the geo-
graphic location of the main office or seat of
management of the prospective offeror. For
purposes of this Statement, a prospective of-
feror shall identify only one principal place
of business, and such location shall include
at least the offices of the chief operating of-
ficer and headquarters staff. The named lo-
cation must be a United States jurisdiction
in which the prospective offeror may bring
suit and be sued and in which service of proc-
ess shall be accepted.

Question 2(a). The organization seeking eli-
gibility has its principal office in what city
and state?

Question 2(b). What kind of tax return was
or will be filed, and in what jurisdiction, dur-
ing the current calendar year? The jurisdic-
tion identified herein need not be the same
jurisdiction identified in Question 2(a).

(i) Jurisdiction:

(ii) Type of return (e.g., income tax, fran-
chise tax, etc.). Include all that apply:

3. Section 136(d)(1): ““The term ‘United
States person’ means a person which—(C)
has been incorporated or legally organized in
the United States—(i) for more than 2 (two)
years before the issuance date of the invita-
tion for bids or request for proposals with re-
spect to the contract under subsection (c) of
this section.”

Definitions for purposes of Section 136 de-
terminations of eligibility—

Has been incorporated or legally organized
means that the organization can show con-
tinuity as an ongoing business. Organiza-
tions that have changed only their names
meet the continuity requirement of this sub-
section. Organizations that have been
bought, sold, merged, or otherwise substan-
tially altered or enlarged their principal
business activities will have the burden of
proving that there have been ongoing oper-
ations by the same business entity for the
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required period of time. If the successor enti-
ty has acquired all of the assets and liabil-
ities of the predecessor entity and the prede-
cessor entity has no further existence, the
successor may claim the incorporation or
legal organization date of the predecessor. In
any other circumstance, the prospective of-
feror must show that the law of the jurisdic-
tion in which it operates regards the pro-
spective offeror as the complete successor in
interest of the predecessor entity for purpose
of contractual obligations.

Issuance date means the date in Block 5 of
the Standard Form 33 accompanying this so-
licitation.

Years means calendar years measured from
day of the month to day of the month. For
example, January 1, 2002 through December
31, 2002 is one calendar year, as is July 1, 2002
through July 1, 2003.

Question 3:

(i) On what date was the organization seek-
ing eligibility incorporated or legally orga-
nized?

(ii) If this date is less than two years be-
fore the issuance date, on the basis of what
documentation does the organization seek-
ing eligibility claim that it has been in busi-
ness for the requisite period of time?

(ldentify, and forward copies as an Attach-
ment to this Statement).

4. Section 136(d)(1): ““The term ‘United
States person’ means a person which—(D)
has performed within the United States or
overseas security services similar in com-
plexity to the contract being bid.”

Definitions for purposes of Section 136 de-
termination of eligibility—

Complexity means the physical size or ex-
tent of the effort, as described in Section B
and Exhibit A of this solicitation; combined
with the required quality of the effort as de-
scribed in Sections C and H of this solicita-
tion.

Overseas means within any jurisdiction
that is not a part of the United States as de-
fined below.

Performed means contracts that have been
fully completed by the prospective offeror
and accepted by the other party to the trans-
action. Contracts still in progress have been
performed for purposes of this definition if
performance in complexity to the contract
being bid has been ongoing for at least one
year. Contracts need not have been with the
U.S. Government.

Security services means work of a kind as to
fall within or compare closely with those de-
scribed in the Statement of Work in Section
C of this solicitation. An entity whose only
security services experience was performed
by its legally distinct parent or subsidiary
organization will not be considered to have
security services experience.
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Within the United States means within the
legal geographic boundaries of a United
States jurisdiction that is the place where
the subject matter (e.g., services) of the con-
tract or other arrangement was in fact com-
pleted. The place where the contract or other
arrangement was negotiated or signed is not
relevant to this definition.

Question 4: Describe in an Attachment to
this Statement (see L.1.3.5), the qualifying
similar contracts or other arrangements per-
formed by the prospective offeror. Provide
required information on a sufficient number
of arrangements to show that similar serv-
ices have been performed overseas or in the
United States. The description must consist
of the following information on each ar-
rangement, which shall be submitted as an
Attachment to this Statement:

Location: (city and state or country).

Type of service: (for example, stationary
guards, roving patrol, quick-reaction force,
etc.).

Complexity: (type of facilities guarded, and
number or extent of facilities, number of
guards, etc.).

5. Section 136(d)(1): “The term ‘United
States person’ means a person which—(E)
with respect to the contract under sub-
section (c) of this section, has achieved a
total business volume equal to or greater
than the value of the project being bid in 3
years of the 5-year period before the date
specified in subparagraph (C).”

Definitions of purposes of Section 136 de-
termination of eligibility—

3 years of the 5-year period before the date
specified in subparagraph (C) means the three
to five calendar year period immediately
preceding the issuance date of this solicita-
tion.

Total business volume means the U.S. dollar
value of the gross income or receipts re-
ported by the prospective offeror on its an-
nual federal income tax returns.

Years means calendar years.

Question 5: Describe in an Attachment to
this Statement (see L.1.3.5), for at least three
of the five twelve-month income tax periods
(fiscal years) defined below, the gross re-
ceipts of the organization seeking eligibility.

(i) The fiscal year ending during the cal-
endar year that includes the date of this so-
licitation.

(ii) The fiscal year ending in the calendar
year immediately prior to the calendar year
that includes the date of this solicitation.

(iii) The fiscal year ending in the calendar
year two years before the calendar year that
includes the date of this solicitation.

(iv) The fiscal year ending in the calendar
year three years before the calendar year
that includes the date of this solicitation.

(v) The fiscal year ending in the calendar
year four years before the calendar year that
includes the date of this solicitation.
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An entity will be deemed to have met this
requirement if the total cumulative business
volume for the three years presented exceeds
the contract price at time of award under
this solicitation for the full term for which
prices are solicited, including any option pe-
riods.

6. Section 136(d)(1): “The term ‘United
States person’ means a person which “* (F)(i)
employs United States citizens in at least 80
percent of its principal management posi-
tions in the United States; and (F)(ii) em-
ploys United States citizens in more than
half of its permanent full-time positions in
the United States.”

Definitions for purposes of Section 136 de-
terminations of eligibility—

Full-time (positions) means those personnel
positions in which the occupants are ex-
pected to and ordinarily work for 40 or more
hours per week.

In the United States refers to those per-
sonnel positions that are encumbered as of
the date of this solicitation and that the pro-
spective offeror maintains in geographic lo-
cations within the jurisdictions defined
above as constituting the United States.

Permanent (positions) means personnel po-
sitions that are intended to be indefinite as
to length of employment, as opposed to lim-
ited, seasonal, or project-length personnel
appointments.

Permanent, full-time positions means that
portion of the prospective offeror’s work-
force that continues to be employed without
regard to the ordinary fluctuations of pro-
duction or projects.

Principal management positions means those
personnel positions including at least the
chief executive officer (if any) and the chief
operating officer (whether by title or by
function) of the organization seeking eligi-
bility, together with all those management
officials who constitute the highest levels of
management authority within the organiza-
tion. In the case of a partnership, all general
partners are deemed to hold principal man-
agement positions. In the case of a corpora-
tion, those officers of the corporation who
are principally responsible for the day-to-
day operation of the corporation. Members of
corporation boards of directors do not oc-
cupy “‘principal management positions’ sim-
ply by virtue of their service on the board. In
all cases, the term “‘principal management
positions’ also includes the position or posi-
tions held by the individual or individuals in
the United States who will have primary cor-
porate management oversight responsibility
for this contract if the prospective con-
tractor is awarded the contract.

United States citizen means natural persons
with United States citizenship by virtue ei-
ther of birth or of naturalization.

Question 6(a): The organization seeking eli-
gibility shall list all of its principal manage-
ment positions and identify the current oc-
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cupant of each listed position by name and
citizenship. Provide the information as an
Attachment to this Statement in the fol-
lowing format:

(i) Principal management positions in the
United States:
Chief Executive Officer (if any):

(name)

(citizenship)
Chief Operating Officer:

(name)

(citizenship)

(ii) For each additional corporate officer
having principal responsibility for the day-
to-day operations of the corporation, list po-
sition, name, and citizenship.

Position:

Name:

Citizenship:

(iii) Individual(s) in the United States ex-
pected to have primary management over-
sight responsibility for contract if it is
awarded:

(name)

(citizenship)

Question 6(b): Number of permanent, full-
time, currently encumbered personnel posi-
tions that are located in the United States
(good faith estimates acceptable):

Question 6(c): Number of United States citi-
zens currently employed in permanent, full-
time positions that are located in the United
States (good faith estimates acceptable):

7. Section 136(d)(1): ““The term ‘United
States person’ means a person which—(G)
has the existing technical and financial re-
sources in the United States to perform the
contract.”

Definitions for purposes of Section 136 de-
terminations of eligibility—

Existing technical and financial resources
means technical and financial capability
within the United States to mobilize ade-
quate staffing, equipment and organizational
arrangements to perform the contract. Ade-
quate technical resources may be dem-
onstrated by presenting an organization
chart, and résumés of current officers and
employees in the United States who possess
skills and expertise necessary to provide
management and oversight of the work.
Other indicia will be considered if offered to
demonstrate that the prospective offeror has
available resources in the United States ade-
quate to provide home office management
and oversight of the work. Adequate finan-
cial resources may be demonstrated by proof

376



Department of State

of possession of a combination of net worth,
bank lines of credit, or bank guarantees. If
lines of credit or bank guarantees are used to
demonstrate adequate financial resources,
they must be from entities within the United
States.

Question 7: Submit, as an Attachment to
this Statement, materials demonstrating ex-
isting technical and financial resources in
the United States (see L.1.3.5).

8. Section 136(d)(2): “The term ‘qualified
United States joint venture person’ means a
joint venture in which a United States per-
son or persons owns at least 51 percent of the
assets of the joint venture.”

Definitions for purposes of Section 136 de-
terminations of eligibility—

Assets means tangible and intangible
things of value conveyed or made available
to the joint venture by the co-venturers. To
be qualified for U.S. preference, 51 percent of
the assets of the joint venture must be
owned by the U.S. person co-venturer(s).

Joint venture means a formal or de facto as-
sociation of two or more persons or entities
to carry out a single business enterprise for
profit, for which purpose they combine their
property, money, effects, skills, and knowl-
edge. To be acceptable, all members of a
joint venture must be jointly and severally
liable for full performance and resolution of
matters arising out of the contract.

Question 8(a): The prospective offeror is is
not a joint venture.

Question 8(b): If the prospective offeror is a
joint venture, the U.S. person participant is:

(name)

(address)

Question 8(c): If the prospective offeror is a
joint venture, the names and countries of
citizenship for all co-venturers are as fol-
lows:

(name)

(citizenship)

(name)

(citizenship)

(name)

(citizenship)

Question 8(d): If the prospective offeror is a
joint venture, the U.S. person will own at
least 51 percent of the assets of the joint ven-
ture.

I so certify: (name)

(position)

(title)

652.242-71

(e) Signature: By signing this document,
the offeror indicates that to the best of his
or her knowledge, all of the representations
and certifications provided in response to the
questions contained in this Statement of
Qualifications are accurate, current, and
complete and that the offeror is aware of the
penalty prescribed in 18 U.S.C. 1001 for mak-
ing false statements.

(End of provision)

[69 FR 19343, Apr. 13, 2004]

652.242-70 Contracting Officer’s Rep-
resentative (COR).

As prescribed in 642.272(a), insert a
clause substantially the same as fol-
lows:

CONTRACTING OFFICER’S REPRESENTATIVE
(COR) (AUG 1999)

(a) The Contracting Officer may designate
in writing one or more Government employ-
ees, by name and position title, to take ac-
tion for the Contracting Officer under this
contract. Each designee shall be identified as
a Contracting Officer’s Representative
(COR). Such designation(s) shall specify the
scope and limitations of the authority so del-
egated; provided, that the designee shall not
change the terms or conditions of the con-
tract, unless the COR is a warranted Con-
tracting Officer and this authority is dele-
gated in the designation.

(b) The COR is [insert job title of COR].

(End of clause)

[53 FR 26177, July 11, 1988, as amended at 59
FR 66772, Dec. 28, 1994; 64 FR 43634, Aug. 11,
1999; 69 FR 19345, Apr. 13, 2004]

652.242-71 Notice of Shipments.

As prescribed in 642.1406-2-70(a), in-
sert the following clause:

NOTICE OF SHIPMENTS (JUL 1988)

At the time of delivery of supplies to a car-
rier for onward transportation, the Con-
tractor shall give notice of prepaid shipment
to the consignee establishment, and to such
other persons as instructed by the Con-
tracting Officer. If the Contractor has not re-
ceived such instructions by 24 hours prior to
the delivery time, the Contractor shall con-
tact the Contracting Officer and request in-
structions from the Contracting Officer con-
cerning the notice of shipment to be given.
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